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SUMMARY

Ius case involves a proposed I'M channel reallatment which would result i an
ownershup siteation which would violate the new radio ownership rules adopted by the
Commussion i Beennial Regulatory Review — Review of the Commivsion s Broadcast (vwnership
Rudes and Other Rules Adopted Prrsuant 1o Section 202 of the Telecommmications Act of 1996,
(8 FCC Red 13620 (2003) T he Media Bureau, alerted to that violation, chose simply to ignore
L asseiting that (a) the Joint Pettioners could and should rase the matter when the reallotment
propenent files an application 1o elfectuate the reallotment, and (b) the new ownership 1ules are
immatertl because they have been stayed by the Court of Appeals

But the Bureau’s first claim - that objecuions should be raised at the application stage —
was tHogical because the reallotment occurs nof at the appheation stage. but as a 1esult of the
rule making process By the time the application 1s filed. the damage has been done

And the Bureau’s second claim — (hat the new ownership rules need not be considered
becuuse they have been stayed — 15 flatly inconsistent with Commission policy clearly and
uncquivocally expressed m Shareholders of Hispanic Broadcasting Corporation. FCC (3-218.
1eleased Scplember 22, 2003

Fhe Bureau’s decision, and 1ts underlymg 1eliance on the 7uck analysts. ¢learly {1y 1n the
face of the new ownership rules  In partucular, Tuck 1s based on an approach to radio markets
which the Commission has expressly abandoned m the new rules.

And reliance on the 7uck analvsis 1s in any event arbitrary and capricious because that
amatlysis s based entirely on the notion that allotment of a channel to 2 particular community will
lead o “local service™ to that community from the station whieh 1s authonized to operate on that

channel” But the notion of “local se1vice™ m this context is a regulatory mirage, a non-functional

(1)



vestige ol a different regutatory regimen abandoned by the Comnussion over the last two
decades No basis exists [rom which 1o presume that “local se1vice” will automatically occur,
and the Comnussion has no 1egulatory means ot determiming whether such “local service™ 13
being provided the Commission’s rules neither detine nor requine any such “local service”™, and
even if the rules did include some such detinition and/or requirement, the Comnussion’s rules
impose on licensees no record-keeping obligations which would enable the Commission to
determine wherher (and 1t so. how much) ~local service” any statron nught be providing
Because ol these considerations. any reliance on the Tick analysis 1s arbitrary, capricious

and unlawful
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Pursuant to Section 1 115 of the Commission’s Rules, Franklin Communications, Inc .
Noith Amerrcan Broadeasting Co Land WCLT Radio Incorporated (collectively, the “Joimnt
Petitioners”), hereby seek 1eview by the Comnnssion of the decisions of the Assistant Chict,
Audio Divisron, Media Bureau (“the Bureau™). in the above-captioned proceeding Those
decrsions are set out in Report and Ovder ("R&O ). 17 FCC Red 20418 (Med Bur 2002),
recon demred. Memorandum Oprmon and Order (*MO&O™). DA 03-3443, released October 31,
2003 1 As set forth below. the Burcau’s 1eallotment of Channel 2278 from Chillicothe to
Ashville. O, 15 1n contlict with established rules and policies of the Comnusston and also
myolves questions of law and pohicy which have not previously been resoived by the

Commission

QUESTIONS PRESENTED FOR REVIEW

Did not the FM channel allotment decision below violate the letter, the rationale and the
spinit of the limits on local radio ownership established by the Commission in 2042
Brenmal Reguiatory Reviev - Review of the Compussion’'s Broadcast (Ovenership Rules
i Other Rudes Adopied Pus sucnt (o Section 202 of the Telccommunications Act of 1996
(Ownership Report and Order™) 18 17CC Red 13620 (2003)?

Was 1t not arbitrary and capricious for the Bureau to make the FM channcl allotment
decision below based on a presumption that the allotment will result in “first local
service” when (a) that presumption runs counter to established Comnussion policy, and
(1) the Comnussion has never tested, and 15 inany event unahble Lo test (much fess to
confirm), the validity ol that presumption?

"A summany of the MO&O was published m the Federal Register on November 14, 2003 See 68 Fed
Reg. 64555 (November 14, 2003)  Accordingly. this Application for Review 1s tunely  See

Sections | T15(d)y and 1 4(b) of the Comimission’s Rules The Jomt Petitioners have participated in this
proceeding stnee s mception



ARGUMENT

l. Backgeround

I This proceeding involves an effort to move a Class B FM channel (Channel 227B)
Irom Chullicothe, Ohio, to Columbus, Ohio Since Columbus 1s already a very well-served
market, 1t 1s extremely doubtful that the Commission would have given any serious consideration
o a proposal to reatlot the channel to Columbus  In a transparent efTort to get around that
concern, the proponent here spectfied Ashville, Ohro, as the proposed community of reallotment

2 Chillicothe, approximately 43 miles distant from Colunibus. has a population of
approvimately 22.000. Ashwville, located between Chillicothe and Columbus (approximately
26 nules north-northeast of Chillicothe. approximately 17 miles south of Columbus) has a
populaton of approxmmately 3,174 So the proposal would move a powertul Class B channel
(tom a communuty with 22,000 people to o community with 3,174 people — a curous choice
pethaps. until you recognize that. as a result ot the reallotment, the station can be nestled nto the
heart of the Columbus Urbamized Area. with its population of 1,133,193, The Joint Pctitioners
repeatedly pointed out to the Comnussion that Ashville would be, at most, only a pitstop on the
way to Columbus by using Ashville as the community of license, the proponent would be able
to locate its transmitter i such a wuy as to enable the station to be effectively a Columbus
statron

3 Inresponse. the proponent did not deny any miention to become a Columbus station.
but instead argued that, contrary to the “purely speculative” claims of the Joinl Petitioners
relative to possible relocation of the station, the proponent was rrot proposing any change m the
authonzed transmitter site of Staton WECB(I M) £ ¢, “Supplement to Comments Filed In

Support ol Notice of Proposed Rule Making™, submutted June 14, 2002 at 2 The station’s



authorized sne was between Chillicothe and Ashville, approximately 12 miles from Ashville and
more than 26 mules from Columbus The clear imphication of the proponent’s cliaim was that the
proponent mtended to remamn an Ashville station. keeping its transmitter to the south and west ol
Ashville, away from Columbus’s looming presence notth of Ashwille

4 The claim that no site change was on the table was also essenual to the proponent’s
chances because Station WECB 15 a pe-1964 grandfathered shoit-spaced station See R () at 2,
13

5 The Bureau approved the reallotment ur the £& O in October, 2002 The Jomnt
Petitioners sought reconsideration, agam arguing that the proposed meve to Ashville was mercly
dpitstop on the way to Columbus, and agam pownting out that, 1f the channcl were 1o be allotted
to Ashvilic, a transmitter site modilication could place the channel in downtown Columbus  The
proponent, of course, again demurred, intonmg tts by-now fanmiliar mantia that the Joint
Petitioners” concerns about possible ransmitter site location were “purely speculative™  See
“Opposition o Petitton for Reconsideraton™. submitted December 19, 2002, at 2

6 Inresponse, the Bureau statt issued a Request for Supplemental Information (“RST™),
DA 03-1842, released June 2, 2003, [n the RS the stalt acknowledged that the proposcd
realtotment. combined with a ransnutter site change. could enable the station to serve most, tf
not all, of the Columbus Urbamized Arca  Accordingly, the staff sought Zuck showings [rom the
patties. See Fayve and Richurd Tuck. 3 FCC Red 3374 (1988) Fhe stated purpose of that request
wis 1o allow a demonstration that “Ashydle 1s imdependent of the Columbus Urbamized Area and
therefore entitled to consideration as o {irst local service™

7 The proponent and the Joint Petitioners responded to the £S7. While the Joint

Petiioners oltiered a Tuck analysis demonstrating that Ashwille cannot be deemed independent ot
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the Columbus Urbantzed Area. the Joint Petitioners also argued that Ashville’s independence vel
non 1s immatenal for several reasons Fiesto under the ownership rules adopted by the
Comnussion 1 June, 2003, the proposed reallotment would put the proponent tn violation of the
Commission’s local ownership [inits  Scecond. the Commission has announced u new
recognitton of the manner in which radio stations operate m the marketplace, it new recognition
which essenually cchoes what the Joint Petitioners have been saving all along: the reality of the
sttaation 1s that, it the channel 1s moved to Ashville, the station will operate as a Columbus
station, serving the Columbus manket.

& And third. the Joimnt Petinoners argued that, in any event, continued reliance on the
Tuck analysisas arbitrary and capricious  'The core assumption underlying the Tuick approach s
that allotment of a channel o a particular commuity will inevitably lead to “local service™ to
that community  I'he provision ot'such “local seiviee” directed to the commumty of allotment i1s
the ulumarte justification for a reallotment adopted pursuant to the 7uck test  But the
Comnussion has never defined what such “local service™ consists of and, more importantly, the
Commnssion has no abihty (and has shown no inclination} to monitor the nature und extent of
any licensee’s “local service™ to determme whether such service 15 being provided

9 In the AfO&) the Burcau concluded that Ashville 1s independent of Columbus  And
while the proposed allotment would 1esult m a clear violation of the recently-adopted local radio
ownership rules. the Bureau ignored the impact of those recent changes inits local ownership
regulation, claming that (a) comphance with ownership linuts should be considered only 1n
application proceedings, not reallotment proceedimgs and (b) the effectiveness ol the new
ownership rules has been stayed. so thosc 1ules need not be considered  The Burcau faled (o

address i any way the facts that the Commussion does not impose any regulatory requirement
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relative to “local service”, nor has the Commussion defined such service, nor docs the
Comnussion currently have the ability to monitor station operations Lo determince whether (and 1f
s0. to what extent) such “local seivice™, however delined, 1s being provided

10 [ ess than two weeks afier the release of the MO& O, as 1 1o prove the validity of
the Jomt Petitroners” repeated coneerns that the goal of this process hias been to move the station
mnte Columbus. the proponent filed o moditication application proposing to relocate the station’s

antenna to a site closer to the Columbus than to Ashwville

it The Burcau below refused to aet in a manner consonant with the Commission’s new
ownership rules, contrary to express Commission policy.

1] The following premises are undisputed (a) Ashville 1s located n Pickaway
County, which 1s within the Columbus Arbitron Metro, as teflected in the BIA Media Access o
database, (b) a total ol 43 full-service radio stations (not including Station WFCB(FM)) are
mcluded m that Arbitron Metro, (¢) the BIA database attribules a total of seven of thosc 43
stations fo Clear Channel Communications ("Clear Channel™), the current licensee off
Station WIFCB(IM) and the current proponent of the reallotment, (d) in the Chwnership RO, the
Comnusston imposed a cap of seven radio stations 1 a market with between 30-44 commercial
or noncommercial full-service racho stations. See Tomt Petitioners” Comments in Response 1o

the /57 at 2

l")

Thus. the 1eallotment of Station WFCB(EFM) to Ashvitle would move it mto the
Columbus Atbitron Mctro and would push Clear Channel into violation of the new ownership
lmuts by giving it a total of cight radio stations in a market which 1s subject 1o a cap of seven.

[or this reason the Jownt Pettioners argued that the proposed reallotment must be summarily

disnussed
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13 [n the MO& () the Burcau rejected that argument  According to the Bureau. 1ssues
of comphiance with multiple ownership hmits are. as a matter of Burcau pohey, considered “in
conjunction with the application to implement the reallotment”, and (according to the Bureau)
the Commussion has not mstructed the Bureauw to alter that policy MO&O at 5,911 The MO& O
afso asserts that the elTectiveness ol the new ownership rules has been stayed. and that the
Burcau will not defer processing of allotment proposals ™ order to unplement ownership rules
not i elfect.™ fdf

14 The Burcau’s first hine of defense — / e, that Burcau policy provides for
consideration of multiple ownership compliance at the application stage, rather than the
allotment stage — makes no sense m view of the fact that the violation ot the multiple ownership
rules arises when the allotment decision places the occupied channel (and, therefore, the station
which oceupies that channel) in Ashwille - Once that teallotment oceurs. the channel has been
moved nto the Columbus Arbitron Metro and the station operating on that channct must be
deemed 1o be m that Metro, whether or not a follow-up application s filed  As the Burcau has
previously held. if an application s not filed. the channel does nof automatically revert to the
former community  See Awendment of Section 73 202¢h) (Milledgeville, Georgia), 10 FCC Red
7727, 42 (Policy and Rules Division 1993) (%] I'lhe Comnussion’s Rules do not provide for the
automane [reversal] of an allotment when a licensee o1 permittee tauls to file a minor change
application to implement [the reallotment|”™).

5 The Burcau’™s “policy™ 1s especially silly in view of the fact that, in approving a
reallotment (such as the Chillicothe-to-Ashville proposal here), the Burcau orders the proponent
to file an application to spectly the modified allotment and does #of condition the ¢lfectivencss

ol the reallotment on the grantability of that applicaton So by the time the apphcation 1olls in
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the door, the reallotment 1s o fan accomplfi and the proponent is compelied. by the Bureau. to
seeh to modify its authorization to conform that authorization to the reallotment. It 1s firvolous
for the Bureau to suggest that consideration of rmportant questions of compliance with multiple
ownership limits can or should be withheld unail the apphication stage, particularly when. us here.,
the facts e undisputed and the mpermissibility of the post-reallotment ownership is clear I'he
Burcaus supposed “policy™ of defery g consideration of comphance guestions to the
apphcation stage 1s conceptually at odds with the proper operation of the Commission’s rules

16 As tar as the Josnt Petinoners have been able (o determine, this Burcau policy hus
never been reviewed or approved by the Commission Review and reveisal of this policy are
clearly warranied here

|7 The Bureau’s second line of defense — 1 e | that the staff may 1gnore the new
ownerslup 1ules because their effectivencss has been stayed —is even more tlawed. as it Tatly
contiavenes stated Commission policy

18 While itas true that the Coutt of Appeals styed the effectiveness of the new rules,
thav stay did not vacate, rescind. annul or otherwise alier the substantive validity of the new rules
or the Commisston’s 1ationale therelor 2 Indeed, notwithstanding the stay. the Commission has
made crystal-clear that 1t contimues to believe in the validity of its analysis underlying the new

tules and remams flimly commitied 10 assure comphance with those new rules when and 1f the

stay s lifted

-

Indeed. m granting the stay, the Cowt of Appeals abserved merely that “it 15 difficult to predict the
hkelihood of suceess on the ments at this stage of the moccedings™ See Order filed September 3, 2003 i
Prowmethens Reddees Projecty FCC, No 03-3388 (3"' Ci),at3 Thats, the Court did not suggest that, n
granting the stay, the Couct had determmed that there was a hketihood that (he challenge to the new rules
would be successful
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19 In Shareholders of Hispanic Broadeasting Corporation, FCC 03-218, released
Seplember 2202003, the Commission addiessed o proposed transaction which, while satsfymg
the old ownership rules, clearly violated the new rules which are subject to the court-imposce
stay The Commission approved the tansaction, but subject to the condition that the pon-
compliant aspects of the transaction must be brought o comphance within six months after the
stay as hited - According to the Commission.

[having Tound the previous methadology for defining radio markets not to be 1n the

public intevest, we befieve it would not be in the public interest to grant an application

that would not comply with the radio multiple ownership rufe once the new
methodology is applied  Absent the ability to condition upon comphiance with our new
rules, we would exercise our discretion not to act an the applications untif the new rules
become effective

Shawrehiolders of Hispanie Broadea sting Corporation supra at 6-7, 11 (emphasis added)

20 That case 15 markedly simular to the wnstant matier the Comnussion here s
presented with a proposal which would violate the new 1ules, if those rules were not subject to a
judicial stay  [n Sharcholders., the full Commission made clear that the stay did not aller 1ts view
that the old radio ownership 1ule was not 1n the public interest, and the Commission took
appropriate action to assure that, upon the hifting of the stay, the achon it was taking would be
brought wmto comphance with the new tules  In the mstant case. the Dureau ook precisely the
opposite approach  Tgnoring the new rules and the 1ationale therefor, the Burcau has treated the
rules and their rationale as if they do not now and never will exist — when 1n fact both the rules
and the rationale are undentably 1n existence and are ex pected to be effective. as the Commussion
has explicitly stated

21 sinee the Burcau’s bivthe distegand for the new rules 1s tlatly contrary to the

Commission’s clearly-stated conbmunng endorsement of and commutment to those ules, the

Burcau’s decision below should be reviewed and reversed
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11, The Bureau’s reliance on Tuch was inconsistent with the Commission’s new
ownership rules.

22 Forsimilar reasons, the Bureau’s decisional relance on the Tuck analysis smashes
head-on mo Commussion’s re-vamped approach to racho markets announced m the Ow ser ship
R& ) There the Comnussion held that. with respect to radio. 1t will asscss multiple ownership in
the context of markets as defined by Arbitron. Ownershp R&EO at 49275-281 The
Commission’s decision on that point demonstiates the ageney’s common sense recounition of the
real world operation ot competing radho stations — As the Comnussion observed,

Arbitron’s market defmitions are an imdustry standard and represent a reasonable

ccoutaphic market delineation within which radio stations compete  Indeed. the DO

consislently has treated Arhitton Metros as the relevant geographic market lor antitrust
purposes . As NABOB sucemetly states, “Radio stations compete in Arbitron

markels ”

Ownershup R&Q at 1276 (footnotes omitted), According to the Commission. Arbitron-defined
markets “reflect more accurately the competitive reality recogmzed by the radio broadcasting
mdustry ™ (henersing R& O at 280

23 The Ownershup R&O thus effects a sigmficant change n the Comnussion’s
approach to radio markets. No longer will the Commssion analyze cach station bused on the
particular reach of that station’s particular stgnal, as was the Commission’s past contour-bascd
practice of market analysis  Now. mstead. the Commussion has concluded that a station Licensed
to a community 1 an Arbitron-delined market will be considered to be serving and competing in
that market. without regard to the niceties of that station’s facilities and operations

24 According to Arbitron. the Columbus. Oho markel includes Franklin County, 1n

which Columbus s located, as well as. inter ofia. Pickaway County, m which Ashville 1s located

Phus, Ashville 1s i the Arbition-defined Columbus market and must be decmed a part of that
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markel. And stations withm that market are deemed “likely to sevve the larger out-lying
metropolitan areas that also comprise Arbitron Metios™  Ownersfup R&D at $280 The
Ohwnersiup REO thus renders the Thek analysis inconsequenual. That 1s particulasly true here.
where Channel 227 — a full Class B channef * —1s proposed to be moved onf of Clullicothe,
which 1s met 1n the Arbitron-detined Columbus market, aitd into Ashville, which #s 1 that
market. N the Commussion mtends to continue to utihize the now-apparently-superseded 7wck
analysis, the Commission will have to explam how tt can purport to do so consistently with the
Ovnersfup R&O and the polictes underlying that deciston

23 While the Jomt Petitioners rased this argument beiow, the Bureau declined to
address 1t because the Bureau thought that the stay of the new ownership rules essentially read
the new rules out of existence  See MO0 at 5,911 As discussed above, however, that
posttion 1s at odds with the Commussion’s commutment to the new rules and its corresponding
commitment to the determination that its previous appr()ach to radio ownership assessment was
not inthe public interest  See Shareholders of Hispanie Broadeavting Corporaltion, supra
Since the Bureau’s decision below wnores the regulatory theory underlying the new rutes and
mstead applies a theory inextricably bound up with the since-rejected old rules, that decision

must be reviewed and reversed

[t scems odd that the Commission would conmider use of Channel 2278, a relatively higher-powered
channel, at Ashville, whose population s approximately onc-fifth that of Chullicathe, to be a better, more
etficrent use ot the channel
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IV, The Bureau’s reliance on the Trck analysis and the decisional weight awarded by
that analysis to the notion of *local sceviee”, is arbitrary and capricious because the
essential prediction of “local serviee” is eompletely unsupported and unsupportable.
20 And evenl Tuck were deemed to 1etam some. any. vitabity in the wake of the

(venership R&O- the Tuck analysis is moany event [atally flawed  The central notion underlymg

Tiek s that a statton licensed Lo a patticular community may be expected to provide “local

service” to that community - The problem. however, 1s that the notion of “local service™ in this

context s a regultatory mirage, a non-functional vestige of o diflerent iegulatory regrmen
ahandoned by the Commussion over the last two decades

7 Ta be sure, the Comnussion continues to assert, as 1t has for decades, that “we
require radio stations to serve therr communities of license”™. Chenership R&O at 4280 And
many, many radio stations no doubt provide very substantial local service to therr respective
commumtics ol license  But such performance oceurs more hikely as a result of the heensees’
pivate sense ot public responsibility than as a result of any Comnussion “requirement” because
the Comnussion’s rules provide no idication at all about what any such “requirement” nught
entand, or how licensees nught satisfy that “requirement”™ More importantly, the Comnussion has
absolutely no abihity, and has shown no mclination, o monutor the nature and extent of any
licensee’s “local service” to determine whether that supposed “requirement” Js bemng sanisficd

28 From the earhest days ol broadeasting the Comnussion has heensed broadeast
stations 1o particular commanitics pursuant to Section 307(b)  And (or ycars the Commission

did 1mposc anumber of specitic regulatory obligattons through which 1t sought to assure that

stations would 1n tact provide local service to theie respective communitees of license Thesc

included requitements that
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* cach broadcast icensee undertake extensive. formalized cttorts o apprise themselves of
the necds and interests of the commumty and to establish hines of divect communtcation
between these community representatives and the station. ¢ g, Prumer on Ascertainment
of Community Problems by Broadcast Applicants, 27 FCC2d 650 (197 1) (“Ascerfamment
Proner ™), Ascertarnment of Community Problems by Broadeast Applicants, 37 1°CC24d
A8, recon granmied m pait, 61 FCC2d 1 (1970) (" Renewal Primer”),

* cach broadcast licensec maintain detarled logs (1epresentative samples of which were
subnitted to the Commussion [or its review with the station’s 1enewal apphcation) which
delmeated, tater alia, the station’s local programning, ¢ ¢, Reregulation of Radio and
T Broadeasting, 69 FCC2d 979 1002-1008 (1978). Office of Comumunication of the
Urnited Church of Chrsa v 1CCT07 F 2d 14130 1422/(D C Cie 1983) (CUCC T, while
the processing of license renewal apphications included consideration of the amount of
local programnung reflected in the application. e ¢ . Amendment of Section 0 281 of the
Comnussion’s Rules, 59 FCC2d 491 (1976), Intercontinental Radio, Ine | 98 FCC2d 608,
620-623 (Rev. Bd 1984) (assessment of renewal apphicant’s program performance
in¢ludes references to “locul™ source ol programnnng),

= cach broadcast licensee mamtam a main studio m the community of license. [rom which
a matonty of the station’s programming had to oniginate, ¢ ¢, Mamn Studio Location,
27 FCC2d 831 (1971) ("AMen Stucio 17). Rewteration of Policy Regarding Enforcement
of Mam Studio Rule. 55 Rad Rew 2d (P&I7) 1178 (1984), Maw Studio und Progi am
Oregrination Rules for Radio and Television Statrons, 2 FCC Red 3215, 3218 (438) (1987)
("M Stuedio 117,

» cach bioadcast hicensee maintau. at its maim studio (or elsewhere in s community of
license). a local publie inspection tile contammg information about the station’s
operations, which file would be available to the public durmg regular business hows, ¢ ¢
47 C T R.§T3 3526, UCC 1,707 17 2d at 1438-1442, Menn Sruchio 11, 2 FCC Red at 5218
(158)

Wihile these rules, and the close mreracuon between station and pubhe which they sought to
. s 4 -
encourage. nught arguably have afforded the Commussion some means, albeit inchreet 7, ol

assuring “local service”, over the past 20 years cach of these requirements has been either

climinated o1 diluted to the pomt ol total incllectiveness

| ~ . .

e mdueciness of the Commussion’s approach s no doubt attuibutable to the Commission’s
understandable reluctance, borne of First Amendment considerations, to engage m dinect regulation of
Program confent
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29 The ascertammment process requinng applicants and hicensees (o estabhish on-
goimng contacts with commumty 1epresentalives was elimmated m 1981 as part of the
dercgulation of rudio. Deregulation of Radio, 84 FCC2d 968, 993-999 (4455-72) (198 1}y recon
granted nr part . 87 PCC2d 790 (198 1). aff 'd mrrelevant part, UCC {707 F2d at 1435, While
the Commission continues to expect. 1 the vaguest ol terms, that hicensees will somehow
lamiharze themsclves with therr communities of license, Deregulation of Radro, 84 FCC2d
at 998, 87 I'CC2d at 822-823, such famihanty may be gained by virtually any means. Indeed.
there 1s i requirement that licensees even set foot i those communitics The FCC’s
abandonment of ascertamment. and the puely vestigial form of that requirement which remains
in place today. cannot be said to give the Commission any confidence that any station 1s 11 fact
providimy “local service™ To the contrary, the regulatory tiend has been in precisely the
apposite drection

30 While the rules once required detailed loggmyg of “local” programming and
detarled analysis of those program logs in cach slation’s 1enewal application, see, ¢ g,
Reregiilation of Radio and TV Broadeasting, 69 [FCC2d at 1002-1008 (setting out complete text
ol program logging rules then in etlect), /nfercontinental Radio, Inc | supra, those rules have
been abandoned as well. £ ¢ Deregutation of Radio, 84 FCC2d at 1008-1010 "The Court twice
expressed concern about this drastie step, see UCC L 707 T 2d at 1438-1442 Office of
Commumcation of the United Churclvof Chost v FCCT79 1 2d 702, 707-714 (D.C Cir. 1985)
(/e ), but the Commussion declined 1o re-impose loggimg requurements.

31 Morcover, as part ol the deregulation of television, the Comnussion eliminated
any consideration of the precise amount of local programming broadeast during the preceding

heense erm. Revision of Programmung and Commercialization Policres, Ascer tanment
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Reguirements, and Program Log Requurementys for Commercial Tefevision Stations, 98 FCC2d
1076 (1984) "This {urther attenuated the Conmassion’s ability to momitor actual performance
[Calso Turther attenuated the noton that any particular level of “local” perlormance might be
cvpected ol licensees —1f, alter all. they wete not requured to keep ttack of such performance,
much less provide any reports ol such performance to the Commission, and it such performance
was no longer a factor to be considered m the routine heense 1enewal process. how could
licensees be expected to understand that there might be any continued regulatory significance to
such performance?

32 The main studio rule. which mandated that each station have a physical presence
i ats community ot hicense, has been weakened to the point that it provides no assurance that a
statton will have any physical connection at all to ils commumty of license  Any station may
focate 1ts maim studio as much as 25 nules away fiom s community of license. see
47 C.F.R §73 1125(a)(3), and some stattons are pernutted to locate their studios as much as
80 miles or more from therr community of license ~ And the program origination rule. which
with the mam studio rule constituted the core clement of the regulatory etfort to assure local

service & was climimated 1 1987 M Studio 12 FCC Red at 3218-3219  Licensces have not

" See lomt Petitioners” Comments m Response to the RS/ at 16-19 {or a detailed discussion of the
1euaulatory lustory of the main stucho and program ongmation rules. To appieciate the lassitude of the
current main studio requirements, the Commission should consider that, under the 25-muilc rule (7 ¢,
Seetion 73 1125(a)3)), statiens hieensed 1o Crofton, Maryland, or Reston, Virgmia could lawfully set up
their main studios m the Commssien’s lobby m Washington, since those communities are withm

25 mides of Washington  And to provide some idea of the remoteness of 8¢ mules™ distance, the following
communtties are well within 80 miles of the Comnussion Front Royal, Virgia, Culpeper, Viramia,
Hagerstown. Maryland, Cambridge, Maryland. Easton. Maryland - How “local” would it be for a station
heensed 1o, say. Hagerstown. to have its mam studio nest door o the Commussion’s ol lices?

" Addressmg program ongimation rules tor AM and TM statiens i 1930, the Commussion observed that
LUt as apparent that §507(b) and the Commusston”s efforts to apply 1t may be largely fiustrated 1f,

after a station 15 heensed for the puipose of providing both reception and tansmission service o a
Footiore cantinned on nevd puge
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been required to orginate any particular amount of programnnng Grom thewr respective
commumues ol license for more than 15 years

33 The pubhic file tule. 47 C I' R §73 3526, while sull in effect, has been diluted
along with the mam studro tule — since the public file rule now mandates that the station’s public
lile be maintained at the station’s main studio Because ot that requirement, and because of the
lreedem to Jocate main studios at considerable distance from the commumty of license. the local
public mspection file may also be placed at such distance trom the community of licensc

34 Thus, there 15 no regulatory basts which might support the presumption that a
statton licensed Lo a community will necessarly serve that community Lo the contrary, the
(rend of Commussion decisions in this area has been directly counter to that presumiption In view
ol the clear and unnustakable regulatory duection @way from any required physical or
programming-based connection between a station and 1ts community of license, the fanciful
notion at the core of the Tuck — 1 ¢ . that a station 18 subject to some discernible “local setvice”
obligation. comphance with which might be monitored and enforced — runs plamly agarmst the

arain of the development of Commission policy over the last 20 ycars.

rFootole continied for precedmg page)
partictlar communtty, it renoves 1y man stucho 1o a distant pomt and ornginates all o
substantially all of 1ts progiams m a city o 1own other than that which it was licensed to scive
Such action on the part of the station may substantially cut away the basis of the Commission’s
deciston authorizimg the estabhshment of the station

Promudeation of Rules and Regulations Concerniig the Origmnation Pomt of Programs of Standard and
M Broadcast Stations, 43 FCC 570,571 (1950) (“Oungmation Pomnt of Programs™)  See also. ¢ g, Man
St 1,27 FCC2d at 803 (1971) (stating that mamtenance of a nain studio 1n a statron’s community of
license 1s “one of the essential ways [ol] msuring that stations realistically meet their obhgation o

serve then communities of heenses as outlets tor local sellexpression™). Reweration of FPolicy Regarding
Laforcement of Maw Stucho Rule, 55 Rad Reg 2d (P&F)Y 1178 (1984)
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35 A similar trend 15 evident in statutory developments arguably telating to the
notion of “commumty of heense™  The Communications Act itsell imposes no specific
obligations relative to a station’s relationship to its community of license  Bul the Act
fustoncally meluded two mechanisms — the comparative 1encwal process and the petition 1o deny
process — which the Commussion has viewed as providing incentives to assure that a licensee
pays appropriate attention tots local audienee

30 Under the comparative icnewal proeess. incumbent 1enewal apphicants werc
subject o challenge by competing applicants  See, ¢ ¢, Central Florwda Fnterprises. fnc v
FOC, 683 F 24303 (D C Cur 1982, Monroe Communications Corporation v FCC 900 T 2d
3304 C Cir 1990y Agam, this process did not ttself mandate that Lhicensees pravide distinetly
“local™ service to therr respectn ¢ communities af lieense, but 1t did create an incentive for
licensees o serve thew local andicnees  The Comnussion cited that mcentive in 1983 as a basis
lor abandoning a number ot regulatory poticies intended to discourage the 1callotment of
channels fiom smatfer rural communities to already well-served communities 1n or adjacent Lo
laige metropohtan arcas. See Suburban Policy. Berwick Policy and De Facto Reallocation
Policy. 93 7CC2d 436, 456 (1983), see also Roberts Commncairons, Tne .11 FCC Red 1138,
1139 ¢1990) In other words. in 1983 the Commussion observed that its own regulatory policies
were an unnecessary belt i hght of the fact that the comparative renewal policy served
eftectively as suspenders  Accordingly, the Commussion removed its belt

37 But since 1996 the suspenders have been gone, too 'The comparative tencwal
process was statutorly elimmated in Februaty, 1996 See lmplementanion of Sections 204(a) and
204¢¢) of the Telecommumications Aci of 1996 (Broadeast License Renewal Procedi ©s),

FEFCC Red 6363 (1996). The delunct comparative 1enewal process no longer provides a
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mechuanism by which the Commission can hope to monrtor or enforce any supposed “local
service” 1equirement

38 he petiion to deny process does remam in effect See 47 1 S C §309%d) and
th) But there 1s no evidence at all tha that process serves to cement the refationship between a
sation and its community of lieense or foster “local service™. Indeed, undersigned counsel s
unaware ol any instance 1 more than 20 years i which the Commission has denied or
designated for hearing a license 1encwal uppheation based on a petiion to deny alleging
msullicient attention by the slation (o 11s communty of hieense

39 And while the petitton 1 deny process might afford u mechanism by which the
Commussion could conceivably alford petitoners the opportunity to complain to the Commission
about a percerved lack of “local service™, such complaints could not be rationally assessed and
assayed by the Commussion because, as discussed above, the Comnusston has nof announced —
citherinany rule or i any palicy statement o1 i any case-by-case adjudication — the metes and
bounds of any local service™ requirement. nor has the Comnnssion mamtamed any ability to
assess empirically the “local service™ of any hcensee

40 I'he Commisston thus finds itself 1n a position precisely analogous 1o tts siuation
nthe Becliel case See, ¢ . Bechtel v FCC, 10T 3d 875 (DC Cir 1993) In Bechiel, the
Comimssion had for years implemented a comparative licensing system which depended 1 large
part on the supposedly predictive value of the “integration™ analysis 1 he conceptual validity of
that analysis at the time of 1ts initial mplementation, in the 1940s. and even mnto the 1960s, may
have been reasonable But by the late 1980s, regulatory changes adopted by the Commission
over a period of years had undermuned any sceming validity of the integration analysis. and the

Commnussion was unable 1o provide any showing that that analysis in fact produced o1 wus hikely
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to produce any ol the salutary ellects which it was mtended to produce, As a result, the Court
held that the mtegration policy was arbatrary and capnicious and ordered the Commission not to
utihze that policy

41 In the stant case we are presented with the Commussion’s “local service” policy

characterized as a “requirement”™ in the Ohenersfup R&O (at §280) — which. although of

completely mdetermumate dimenswons, supposedly justifies the velocation of @ channe! from
Chillicothe, ¢ ¢ . outside the Columbus market. 10 Ashville. ¢ ¢, inside the Columbus mathet. But
the Commission has absolutely no way of knowing whether the channel, once 1ealtotted to
Ashville, will i fact provide “local service™ to Ashville many meanmglul sense The
Commussion has not defined exactly how such “local service™ might be identificd, and even it
had. the Comnussion has. over the course of the Tast two decades, abandoned all of the
regulatory deviees by which it might huve hoped to monitor and assess the provision of such
“local service™  Consistently with those considerations, the Commuyssion has made no ctfort (o
contirm whether reallotments supposedly intended to result in such “local scivice™ Lo a particular
community have n tact resulted i sueh service

42 Anyieference by the Commussion 1o “local service” in the context ol a

reallotment procecding is thus nothing more than a superstitious incantation, a crossing of the

" An abvious, but certainly not the enly. such situation 1s the reallotment of Channel 289A trom
Marysville 1o I hlhard, Ohio. effected in MM Docket No 98123 In that case, Clear Channel, the cutrent
proponent of the Ashville realiotment, sought the reallotment fiom Marysville to Thllard. mitially
propusing a tansmitter sie well north of Thlliand. which s i tinn well north (and to the west) of
Columbus But o and behold. once the channel had been reallotted to Thihard, Clear Channel apphed to
relocate the tansmitter sie of the newly-mmted “Ihilhard™ channel to a sie i the middle of downtown
Columbus - To the best of Joint Penitioners” knowledge, the Comnussion has made ne effort smce then to
determine whar. (Fany, of that station’s progranunmng 1s duected to Hillvrd.
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lineers, a wave of the magic wand — or any other incffectual gesture imtended to create the false
tmpression that the agency might have some control over the oulcome

43 The Tuck analysis accords overridimg decisional importance to the pereeption that
@ community has 2 need for a “local service™ and that such “local service™ will perloice result
from the requested allotment or re-allotment  But theie 1s absolutely no regulatory basis lor that
latter concluston AL most. it 1s wishful thinking based on an historie regulatory regime long
since dbandoned by the Commussion

44 Again, there 1s no curnent rule setting out the scope ot any supposed “local
serviee” obligation

45 And cvenif there were some currently enforceable regulatory basis. the Commission
has absolutely no means by which it can. today, determine whether (and 1f so, the extent to
whuchy any particular station miay have complied or may be complyimg with that local service
“requirement” ? Not only ate there no discermble standards by which such comphance nmght be
vauged. but there are no underlyime data which could be measured agamst such standards. nor
are there are regulatory means i place (¢ ¢ . program logs) from which such data might be
gleancd. nor, 1o the best of our knowledge. has the Commisston ever made any eftort to

=

determine emprrically whether the crucial assumption underlying the 7ick analysis —1 ¢, that

Y Of course. 1t the Comnussion can cite to any tule settng out m detail the metes and bounds of the
supposed “requirement” of tocal service which s ar the heart of the 7uck analysis. the Toint Petiioners
mnvite the Commission to do so

) . .

Hete agamaif the Comnussion can demonstrate that 1t mdeed has the means to monitor compliance with
s supposed programming “requitement”, and 1F 1t can similatly demonsteate that it has i fact performed
such momitormg, the Jomt Petitioners mvite the Comnission provide such a demonstration
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channels allotted pursuant to that analysis result in “local setvice™ m any meanmglul sense — has

1
proven to be valid i any situation v

V. The recent transmitter site modification application demonstrates the legitimacy of
the Joint Petitioners’ arguments.

46 inally. let us put aside the rhetorie and the eitations to precedent and the a1guments
concerning the effect of rules which have been adopted but stayed  Let us, in closing, look at
what has actually transpired here  The proponent of the reallotment repeatedly sneered at the
Jomt Petttioners” assertions that the proponent planned to relocate its transmitter ¢lose i to
Columbus. should the reallotment be approved  The lomt Petitioners™ claims were “puiely
specutative™, according to the proponent  LThe proponent clavmed 1epeatedly that it was not
proposimg any change m transmitler sile

47 And yetoas the ink was still diying on the MOA& ), Clear Channel was {1ling 1ts
modilication apphcation proposing to move the station’s transmitter right next door o

Columbus

"1y making this argument, the Jomt Petiioners do nof mtend o suggest that the Commssion should re-
imposc ascertanment, program logs, or any other sumilar hallmaiks of the Age ol Regulation T'he
chimination of these burdensome ebhzations has unquesuonably had benelicial effects on the broadcast
mdustry - Simnlarly, the Jomt Petitioners do not deubt that the notion of “local scivice” may be a valid
reeulatory consideratton Bul the Comnussion canrof clam (o be acting to promote “local service™ when
the Conumission has not detined “local sciviee” and has no way of measurmg “local service”™ and has
repeatedly and consistently acted to dismantle any means by which such definition and measurcmenlts
might be derived  Having created — quite properly and lor good reason and with the approval vl the
courts — a tesulatory vacuum, the Commmssion cannot at the same time make allotment decisions based
an considerations which cannol exist because of that vacuum  As was the case in Bechived, by takig such
an approach the Commission acts arbitrandly and capriciously and therefore, unlawfully

[ he Jomt Petitioners have tiled an Informal Objection 1o the modiflication apphcation, pomnting out,
witer afia, that the newly-proposed stte, immedrately proaimate to Columbus. bolsters the Tomt
|’L‘Tll|(’)|]()!'? cachier arguments while undernunmg the credibility of the Ashville proponent’s nen-dental

s The Informal Objection alse notes that, contiary to the proponent’s eatlier assertions, lhe
proposed change would adversely alfect existing shoit-spacings and crcate the potential for mnercased

et ference Simee the proponent’s eanlier assertions were rehied upon m the R& (2 herem (at 93-4), the
fact that those assertions hase proven fess than relible should not and cannot be tenoed here Morcover,
Footnote contined ot neve page

denia
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48 What betier way to demonstiate. coneretely and unarguably, the legitimacy of the
Tomt Peutioners™ concerns, and the disingenuous emptiness of the proponent’s repeated non-
denial denials i the face of the Jomt Petiioners” arzuments” And what betler way to test the
Comnussion’s real interests when 1t comes to 1eallotments? It as the Commussion has clarmed,
il believes that this reallotment 15 justitied because 1t will supposedly result in “local service™ o
Ashville, how can the Commussion aftirm the reallotment in ight of the proposed transmuitter site

modilicaton, which screams “Columbus. hete we are™
CONCILUSION

49 The allotment at (ssue hete can be justutied only through sclf-delusion and
tusion "The Bureau, obvicusly aware of the new ownership rules, deludes itsell into believing
that 1t can simply 1gnore those new rules and therr conceptual underpinings The Burcau.
presumably aware that there 15 no “local serviee™ requuement nor any 1egulatory means of
monitoring or measuring o1 assessing “local service™. deludes itself into behieving that the
reallotment can be justitied on the presumption that ““local service” will ineluctably be delivered
in Ashville as a result of the reallotment

50 And as forillusion, we have the proponent ol the reallotment, repeatedly
disnussimg as “purely speculattve” the Joint Petitioners™ assertion that. once the icallotment ts

.
made. the licensee will move the station’s tansmitier site to Columbus  Bul sure enough. less

than two weeks after the clease ol the WM& O. the proponent files an application proposing 1o

move the station’s antenna to a stie within the 1-270 beltway eircling Columbus The proposed

tFnotnote contimtied for preceding page)
as the Jomt Petiioners have wiged in then Infoimal Objectuon, action on the modification apphication
should be withheld untl the Commussion has finally 1esolved the mstant allotment proceeding



stle = which happens Lo be one of the towers which the Joint Pelitioners suggested would be
proposed by the proponent, see lomt Petitioners” Comments i Response to the #S7atn. 3 — is
closer to Columbus (distance from tower to Columbus, approximately six miles) than to Ashville

(distance from tower to Ashville, approximately 11 miles)  And lest there be any doubt as (o

who will be pickimg the management weam for the 1elocated station, since November the Licensee
has posted onits website solicitations for apphications for various jobs at WEFCB (including
Program Director and General Sales Manager) — applications are to be duecled to officials of
“Clear Channel — Columbus™

51 So when the mrrrors have all been packed awayv and the blue smoke has cleared,
we are lett with the reality which the Joint Pettioners have predicted all along Channel 22783
has been reallotted for use as yust one more Columbus station, (Tying the Ashville (Tag of

convenience but otherwise idistinguishable {rom any other Columbus station

32 For the reasens stated above, this result 1s arbitrary, capricious and unlawtul

RELIEF SOUGHT

Fhe Tomnt Petitioners submut that the action of the Burcau below should be reversed. the

rcallotment of Channel 2278 trom Chillicothe to Ashville should be rescinded. and this



proceeding should be held m abeyance until the stay ol the new ownership rules 1s lited, at

which time the reallotment proposal should be dismissed as inconsisient with the new 1ules

December 15, 2003

Respectfully submitied,

| ec (J Petro

Ileteher, Heald & Hildreth, P.L C
1300 N 17" Sticet - 11™ Floo
Arlingron, Virgmia 22209

{703) 812-0400

/s/ m JAre Tobey “"Fc
Margaret LT obey ~

Mornson & Foerster, LLP

2000 Pennsy lvania Avenue, N W - Suite 5500
Washimgton. D € 200006-1838

(202) 887-0935

Counsel for Franklin Communications, Inc
North American Broadeavting Co and WCLT Radio
Incorporated

? T
7 The Tont Petiioners 1ecogmize that, wn Shar cliolder s of Hispane Broadeasting Corporation, the
Commussion approved the proposed tansier of contiol subject 10 a conditien that eclements of that

transaction which me

inconsistent with the new ownership rules be brought mto comphance with the rules

within siv months of the ifting of the stay - While some such conditional approval might be crafted here,
the Comnussion should bear m mind that this 1s a rulemaking/atlotment proceeding which has
implications not only for the parties, but also for the overall Table of 'M Allotments Thatis, ina
transfer of control situation. the Commission can simply requne that the transaction be unwound by the
buyes and the seller No other parties or regulatony mterests will be involved  But where the Table of
Allotments 1s atfected, the universe of interests potennally affecled by cven a temporany, conditional
allotment 15 huge because of the mteidependent natuie of the allotment process  Because of that
considesation. the Jomt Petitioners submit that i this case, holding the matter m abeyance 1s warranted 1o
avord harm or prejudeee to reaulatees not mvolved m this procecding
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